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Abstrakt 

Tematem prezentowanego artykułu są negocjacje zbiorowe i funkcja, jaką pełnią 
w zarządzaniu konfliktem organizacyjnym. Przedstawione w nim zostały analizy dwóch studiów przypadków mediacji w sporach zbiorowych. Pierwsze studium dotyczy mediacji prowadzonych w kopalni węgla kamiennego, a drugie w fabryce urządzeń technicznych. Analizy te zawierają rekonstrukcję procesu dochodzenia do porozumienia z uwzględnieniem uwarunkowań ekonomicznych, prawnych oraz psychospołecznych, jak również próbę oceny głównych przeszkód, jakie pojawiły się podczas rozwiązywania prezentowanych konfliktów organizacyjnych. Jeden 
z auto-rów (dr Leszek Cichobłaziński) jest pracownikiem Katedry Zarządzania Personelem Wydziału Zarządzania Politechniki Częstochowskiej oraz mediatorem w sporach zbiorowych z listy Ministerstwa Gospodarki, Pracy i Polityki Socjalnej, a drugi (prof. Phill Glenn) jest specjalistą w dziedzinie komunikacji organ-izacyjnej, pracuje w Emerson College w Bostonie.
Mediation has been an integral part of labor-management relations in Poland since the days of central planned market. According to the Polish Collective Dispute Resolution Law (which was passed in 1991) mediations are required in collective bargaining. Unions are not allowed to strike against a particular company without prior mediation. Under the communist system, the government owned all large industry; only some small industries were privately owned. Following the political and economic change of 1989, privatization of some industries began. Since the 1990s, despite many fundamental changes in the political and economic organization of indu-stries and unions, labor mediation in state-owned industries has remained an important part of the scene. In the private sector mediations are rather rare. Private owners tend to manage organizations more effectively in order not to allow conflicts to emerge. Private sector mediations usually happen only in large organizations such Fiat Auto Poland or Luchini Steel Works. 
It should be noted, however, that recently there have been more mediation cases taking place in the private sector as well. According to the Polish Collective Conflict Resolution Law anyone can serve as a mediator. There is only one condition: both parties must agree on the person. Polish mediators are mostly from labor unions or from the Federation of Employers. The Polish Ministry of Work and Social Policy provides 
a special register of recommended mediators who are recommended who are trained in special courses provided by this Ministry. However, there are no special certifications for mediators in Poland. It happens that sometimes people who have some degree of public trust serve as mediators, such 
as politicians (particularly deputies in parliament, as in the case of the Luchini Steel Works in Warsaw, a private Italian factory), university faculty, priests (as in the case of the Shipyard in Gdansk) and others. 
A related problem is that few Polish mediators have time to gain practical experience before taking on cases. Mediators are often respected and appreciated, though in a large number of cases it is the mediator’s first attempt. 

The following two case studies describe conflicts for which the disputing parties sought mediation.


Case I: Mediation in a joint-stock company.

1. Legal status of the company. The company described here is a coal mine in Sosnowiec, which is a "one-person company of the State Treasury". This means that the government is the only shareholder but the company operates according to the Commercial Code, a special statute for private companies. State-owned companies normally do business based on the state owned company code. 


The differences in these types of companies lies in the organization of power. In a state-owned company power is jointly held by the director and 
a board of workers. In the “one-person company of the state treasury" power is midway between a state-owned and a joint stock company. The state owns it, but power lies with stockholders. This has been one of the solutions to privatization of formerly fully state-owned industries. This is similar 
to the privatization that took place in England under Margaret Thatcher.

2. The problem causing the conflict was the division of the social fund. The social fund is a part of company's budget designated for workers but not payable directly to them. Derived from workers’ incomes, the social fund may be distributed as loans for restoring houses or flats, money for the summer holidays, or subsidy (given to for workers without obligation 
to repay). The president of the company plus representatives of all the labor unions in the company make decisions about how to divide the fund. In this case, they had already made an agreement, but one of the labor unions rejected it and decided to renegotiate. The issue concerned whether to withdraw money designated for loans and divide it each year among the workers. If given not as a loan but as a distribution, the money would not need to be returned. The objecting labor union held a referendum among workers concerning this problem and members voted that the proposal prepared by the labor union was acceptable.


3. The first meeting of the mediation was with the president of the company, who after one hour invited the participation of the vice president for finance and legal counsel. They characterized the conflict as having been begun by the smallest, least influential of the six labor unions in the company, and the only union to voice any objections to this division of the social fund. The company president also characterized the referendum as illegal and as having been worded in such a way as to lead voters to choose particular answers. He and his team described the methods used by the labor union as tactical actions in order to get popularity and influence among workers. This seemed to be a typical employer’s strategy: attempting to destroy the credibility of the other party. The mediator asked the management, “Why don’t you want to make this agreement with the labor union?” The president’s answer was: “Because I do not violate the law. This was reached with participation of all unions.” The mediator then asked the management: “Why did you announce this as a collective conflict?” His reply: “Because there was no other way to resolve this conflict.” After this two hour meeting, another meeting was held with representatives of the labor union.

4. The first meeting of the mediator with representatives of the Labor Union took place in a large conference room that could seat around 100 people and also served as a center for managing rescue actions. From the window the Central Square of the coal mining plant was visible. The president had made a telephone call to representative of the Labor Union asking them to meet the mediator. At the beginning of the mediation, the representatives of the labor union argued that the social fund should be renegotiated for two reasons. First, the referendum showed that this is what workers wanted. Second, they argued that the old agreement was dishonest and not in the workers’ best interests. Money from the loan fund had to be returned, and the company profited from interest charged on the loans. Furthermore, this fund helped only people with a flat or house to renovate. They felt it should be divided equally among workers in the company without having to be returned. 
The conversation with the Labor Union representatives took slightly less time than the conversation with the management. The mediator asked the following questions: 


a) The agreement was made by all of the labor unions in your company. Why has only your union raised this objection? 


Answer - We do not know and this question does not interest us: We do not pay attention to what is done by the other labor unions. The outcome of the referendum is for us the most important thing. 


b) What about the objection of management that your referendum was not conducted according to the law? 


Answer – If you want to find a reason to criticize you can always do so. 

5. Next, there was a common meeting between the management and the union representatives. This took place in the same conference room. The tables were set up in a "U" shape. The representatives of one party sat along one long “wing” of the table across from representatives of the other party. The parties asked the mediator to sit at the head of the table - the place usually occupied by management. This placement was a visible symbol that the parties in the collective conflict agreed on the role of mediator. 


The mediator began by explaining his role in this situation and outlining some principles of mediation. Both parties explained their positions. After lengthy discussions and exchanges of opinions, it seemed to the mediator that arguments presented by management were more reasonable. Despite this, the labor union representatives stayed with their position.


The mediator asked the parties to take a break. People went willingly, not only because he asked them to, but for a smoking break. During this break the labor union representatives stayed in the conference room while those 
of management went to the President's office. The mediator went from one room to another caucusing with each party. During this break some people from the labor union spoke with the company’s lawyer in the hall, based on the common bond that all of them were smokers. In this informal conversation the lawyer was able to find some common language with the workers and explain to them an important point: the money they sought was not actual money, but was only circulated among people who had taken out loans for renovating houses. 

After the break, the atmosphere for bargaining was better and the parties soon reached an agreement. The labor representatives made two points. First, the money they had argued should be available to share, was not real money. It was only a sum which circulated between people who borrowed this money from the social fund. (This was the point that had been explained to them during the break.) Second, the new agreement could not be changed without involving the other labor unions, and changing it would necessitate waiting to meet with them. This last point was placed in the final report written after the mediation session. It was a classic example of finding 
a reason that could allow saving face for one of the collective bargaining parties - representatives of the labor union. The entire amount of time that this mediation had taken was around six hours, a little less than a standard workday of eight hours. 


In summary, key questions include: What was the role of the mediator in this case? Why couldn’t this conflict have been earlier between the parties? Why was a mediator necessary? How did the conflict grow to such magnitude to be called "collective conflict"? 


The answers include the following: 

· Insufficient understanding of the economic issues by the labor union representatives.

· Weak communication between the management and the labor unions.

· Even the presence of the mediator itself had important functions. The parties tried to be polite to each other. 

· Other remarks: whenever members of the labor union did not understand what was being said by the management, their answer was "no".

This was an example of mediation that was necessitated by poor communic­ation and not enough prior knowledge on the part of the labor union representatives concerning the economic and legal issues. Even the demand made by the labor union was not according to the law, because the agreement should not have been changed without participation from the other labor unions existing and functioning in this company (Note: The mediator does not take responsibility in case the agreement does not comply with the labor law). The other problem raised in the mediation was whether the labor union’s referendum was conducted according to the law. This problem was not solved, and apart from the early reference to it by the management, it was not even mentioned during the mediation.

Case II. Mediation in a state-owned company. 


This took place in the Factory of Technical Equipment in Upper Silesia.


As in the previous case, information about mediation was given to the Ministry of Work and Social Policy by the labor union. This union was one of the most important in this company and in the whole country (Some labor unions in Poland have a central structure for the whole country). The legal status of the company was different from the coal mining case. This was 
a typical state-owned company.


The general situation was also different. Mediation started with an appointment between the mediator and one of the parties. The director of the company objected to the meeting and tried to use formal and legal reasons to postpone mediation as long as possible. 


Before mediation took place there was communication among the mediator, the director, and representatives of the Ministry of Work and Social Policy. Collective bargaining was announced to the Ministry. However, 
a representative of the Ministry told the mediator by phone that they doubted whether this qualified as collective bargaining because they could not be certain that the two sides had agreed to it. The mediator received assurance that this information would be sent to the director of company 
by FAX.


After ex­changing infor­mati­on by FAX and phone, the media­tor stated that there was no formal objection to starting collective bargaining and asked the director to make an appointment for mediation. 


The mediator arrived at the company and began as before with a conver-sation with the director who immediately informed him that he had not received any FAX from MW&SP. It was a very difficult situation for the mediator whose credibility was questioned at the very beginning of the mediation. Fortunately, one call to The Ministry was quite enough. It turned out that an officer in the Ministry had forgotten to send the FAX.

The main issue was an increase in the salaries in the company. The Labor Unions stated that this increase was not enough and was in not in line with the rate of inflat­ion. A prior agreement stated that the increase of salaries should be proportional to the increase of the company's income. 
The director asked the finance director to take part in the negotiations. The management position was that now, almost in the middle of the year, the increase of income was quite good, but nobody knew what it would look like at the end of year. Therefore, they argued, this was too early for the company to make a decision concerning increase of salaries. 


At the beginning, despite the FAX from the Ministry, the director still stated that there was no formal reasons for starting bargaining. The next conversation took place in the labor union's room in the presence of the chair of the Labor Union in this company and two negotiators from the Regional Office of Labor Unions who were formally empowered. These people had been involved in this conflict for a long time. One of them was personally known by the director, the other one was quite new to him.

The level of emotional expression was very high. The representatives of the Labor Unions presented their documentation of the history of this conflict. People from both parties had written letters in support of their cases. One letter written by the director as an answer to the labor unions even suggested political reasons for this conflict. 


A negotiator from the Regional Office asked the mediator to propose to the director that mediation be done between two separate rooms (caucus rooms), and he suggested that the mediator should present this propo­sal 
as his own idea. The mediator refused to do it because, as he said, he must be honest and he could not say something that was not true. 


After this conversation the mediator came to the director’s office where the director was waiting for him. Just after that the chair of the labor union came to the office and immediately the director became nervous and started to quarrel with the chair of Labor Union. The mediator in this situation had no doubt that separate caucus rooms would be a good solution and proposed to the director that the mediation be arranged that way­, because he did not see any other way to do it. From that time on the problem was considered on its merits. The mediator moved between the parties carrying information he had written himself or using sheets written by the parties.


After many exchanges of information between both parties the unions’ negotiators decided to begin direct negotiations. One of them (a person not well known to the director) came with the mediator to the director. He introduced himself to the director and then asked the mediator to leave the office because he wanted a private conversation with the director. 
The mediator was surprised by this request and answered that he would do whatever both parties approved. The mediator asked, “Does the director agree to this suggestion?” The director answered that he wished the mediator to participate in this conversation. The negotiator from the labor union tried to speak to the director "directly and openly", but it was very artificial. The union negotiator even said to the director - " let's talk openly". "I always talk that way” answered the director.


During this conversation the mediator intervened only when communication was not clear. The mediator only asked questions such as: do you understand, do you agree, could you really provide this information? The conversation was mostly about information concerning the economical condition of the company, because the information the director had provided was different from what the labor union representative had. The director was careful in what information he gave to the labor union, arguing that 
it was difficult to obtain it all in such a short time. In fact, he was reluctant to provide the important data concerning his company. 


After this part of the mediation, both the mediator and the union's negot­iator went to the union office that was downstairs. The mediator told the negotiator that “such surprises” are not allowed. It was a moment 
of crisis between the labor unions and the mediator. The mediator was trying to protect himself from being manipulated. 


The chair and the experts from the regional office analyzed the informat­ion received from the director. This took more than one hour. During this time the mediator walked between the two parties trying to devote the same amount of time to both. The director went next to the union’s negotiator, who seemed to be more experienced, but unfortunately the director's reaction was very emotional, similar to his previous reaction to the chair 
of the labor union. The director had known him from former negotiations when they were strong antagonists. The conversation was very strained but in the end an agreement was reached. The director assured the negotiator that he would deliver all the important information concerning the financial condition of the company. 


Next the mediator went to the union's office where a discussion took place between the chair and two negotiators. An analysis of the information showed that there was not enough money to be divided at this time. This was based only on preliminary and incomplete data. It was clear that resolution of that conflict would have to be postponed until some time in the future. The next subject considered was a schedule for continuing the mediation. The mediator gave his opinion concerning this problem. One 
of the union's negotiators was better as a collaborator of the mediator but the other was better at communicating with the director of the company.

Then the negotiators went outside to decide which one would take part in the next part of the negotiation. This was complicated because one of the negotiators had other plans during the next scheduled meeting time. The final decision was that the next part of the negotiations would occur at 
a time that was most convenient for the mediator. This information was communicated to the director and an appointment was made for the next week. 

The mediator had a conversation with the union's negotiators. They asked him whether in the past he had seen a party withdraw itself from its position. His answer was: “Yes, such situa­tions happen quite often.” Then the conflicting parties and the mediator took a break. 


Two days later the mediator received a message from the chair of the labor unions that the director had, earlier than promised, delivered a report providing the required information. He had also provided an agreement which stated that the decision concerning the increa­se in salaries would 
be made when the financial condi­tion of company was clear. Having heard this news, the mediator called the director and asked for a copy of the report. 

The two cases described above involved a mediator and had successful outcomes. Similarities and differences between the two cases are worth noting. These are summarized below. 


1. What was the problem? 


Case 1: division of social fund 

Case 2: increase of salaries


2. Real cause of conflict


Case 1: the labor union representatives were wrongly informed, underqualified, and unable to understand the financial aspects of the division of the social fund.

Case 2: The director did not want to provide the required information. 

3. Balance of power: 


Case 1: Management had more power

Case 2: The labor union had more power 

4. Information skills 


Case 1: Management was more highly skilled 

Case 2: Labor union negotiators were more highly skilled.


